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ruling of the Virginia Court of Appeals in Walker v. Potomac, etc., 
R. Co., above cited. See, also, case notes in 14 L. R. A. N. S., p. 
586, and 24 id. 1257. The exhaustive subject note appended to Cahill 
v. Stone and Co., 19 L. R. A. N. S., 1094, fully reviews the cases, 
with the arguments pro and con the "turntable doctrine" or that of 
"attractive nuisance" as it is also called. A forcible expression of 
the latter is found in Uthermohlen v. Boggs Run Co., 50 W. Va. 457, 
40 S. E. 410, where it is said that it shifts the duty of watchfulness 
and care from the shoulders of parents, where the Creator had placed 
it, to the shoulders cf the landowners using their property to make a 
living. 

J. F. M. 



Davidson v. Watts & Flint. 

Nov. 17. 1910. 
[69 S: E. 328.] 

1. Pleading (§ 104*) — Plea to Jurisdiction — Plea in Person — Neces- 
sity. — A plea to the court's jurisdiction must be pleaded in person, 
and not by attorney the appearance of an attorney being by leave of 
court, and hence an acknowledgment of jurisdiction. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 214; Dec. 
Dig. § 104.*] 

2. Witnesses (§ 345*)— Credibility— Punishment for Felony— Effect 
on Credibility. — While Code 1904, § 3898, providing that, except as 
otherwise provided, one convicted of felony shall not be a witness 
unless he has been pardoned or punished therefor, restores the com- 
petency as a witness of one punished for a felony, it does not prevent 
his conviction and punishment from being shown to affect his credi- 
bility. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. § 1127; 
Dec. Dig. § 345.*] 

3. Appeal and Error (§ 1066*) — Harmless Error— Exclusion of Evi- 
dence — Corroborative Evidence. — The rule that error in excluding 
corroborative evidence is not reversible only applies where the record 
shows that it could not affect the verdict, so that error in excluding 
evidence of a witness' conviction of, and service of sentence for, 
grand larceny, to affect his credibility, in an action for the destruction 
of wheat stacks by a fire from a threshing machine engine, cannot be 
said to have been harmless, where such witness' testimony went to 
the question of whether the spark arrester of the engine was in place, 
which was a material question, and the other evidence as to such mat- 
ter was contradictory. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 
4187; Dec. Dig. § 1056.*] 

♦For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig- Key No. Series' & Rep'r Indexes. 
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Error to Corporation Court of Buena Vista. 

Action by Watts & Flint against L. W. Davidson. Judgment 
for plaintiffs, and defendant brings error. 
Reversed. 

Buchanan, J. The first error assigned is to the action of 
the court in sustaining the objection made to a plea to the juris- 
diction of the court. 

The plea was properly rejected by the court. It was pleaded 
by attorney, instead, of in person, and the settled rule of practice 
in this state is that such a plea must be pleaded in proper per- 
son, and not by attorney. The reason usually assigned for such 
requirement is that an appearance by attorney is regarded as 
pleading by leave of the court, and hence is an acknowledgment 
of its jurisdiction. Hortons & Hutton v. Townes, 6 Leigh 47; 
4 Min. Inst (1st Ed.) 620, 626; 1 Cyc. 125, 126. 

A Mr. Mazingo, one of the witnesses of the defendants in 
error, on cross-examination was asked if he "had not been con- 
victed and served a term in -the Virginia penitentiary for steal- 
ing." The question was objected to, but the witness answered 
that he had, before the objection was passed upon. The court 
sustained the objection, and directed the jury not to consider 
the question and answer. This action of the court is assigned 
as error. 

By section 3898 of the Code it is declared that, "except where 
it is otherwise provided, a person convicted of felony shall not 
be a witness, unless he has been pardoned or punished therefor, 
and a person convicted of perjury shall not be a witness al- 
though pardoned or punished." 

It is insisted by the' defendants in error that the intent and 
effect of the section quoted was "to wipe away the entire dis- 
ability of the witness and place him in the eyes of the law on 
the same moral basis and civil status as though he had never 
been convicted of crime." In other words, the contention is 
that the effect of the section quoted upon a pardoned or pun- 
ished convict; except where the offense is perjury, is equivalent 
to a reversal of the judgment of conviction. 

While this precise question does not seem to have been in- 
volved in any case decided by this court, substantially- the same 
contention was made in the case of Anglea v. Commonwealth, 10 
Grat. 696, where the convict had been pardoned, and the ques-' 
tion was whether or not he was liable for the costs incurred by 
the commonwealth in the prosecution. The court, in consider- 
ing that question, reviewed the authorities, English and Ameri- 
can, pretty extensively, and reached the conclusion that a pardon 
did not have the effect of a reversal of the judgment of con- 



1911.] DAVIDSON V. WATTS & FLINT. 687 

viction ; that, while the pardon relieved the party of all penalties 
directly annexed to the crime, it did not relieve him of all of 
its consequences. In discussing the difference in the effect of 
a pardon and a reversal of the judgment of conviction, Judge 
Lee, speaking for the court, said, among other things (pages 
703, 704) that "the latter' [the reversal of the judgment] places 
the party in statu quo ante (if the corporal punishment has not 
been undergone) as if such a judgment had never been rendered. 
But neither undergoing the corporal punishment nor a pardon 
of the crime operates to -any such extent. By both the party 
is restored to his personal liberty, and his competency as a wit- 
ness is re-established, but neither takes away the guilt or washes 
out the moral stain ; for, as we have seen, the crime still goes 
to his credibility, of which the jury must judge, and in cases 
of perjury -neither restores even the competency as a witness." 

While this expression as to the effect of a pardon upon the 
party's competency as a witness was not necessary to the de- 
cision of the question involved in that case, it was the opinion 
of a very able judge, concurred in by the whole court, and is 
sustained by the great weight of authority. 1 Phil, on Ev. 35 ; 
2 Starkie on Ev. 721 ; 2 Elliott on Ev. § 793 ; 1 Greenleaf's Ev. 
(16th Ed.) § 461b, p. 578; 30 Am. & Eng. Enc. L. (2d 
Ed.) 1085. 

In Langhorne v. Com., 76 Va. 1012, 1016, the right to imoeach 
a witness on cross-examination, by proving that he has been 
convicted of an offense which involved his character for truth, 
was impliedly recognized. Though the action of the trial court 
in rejecting evidence of a former conviction was sustained,, it 
was not upon the ground that such evidence was not admissible 
for the purpose of impeachment, but because the question. asked 
did not import that the conviction sought to be proved was of 
an offense that involved the character of the witness for truth. 
Manifestly a convict who has been punished does not occupy 
any higher position under section 3898 than one who has been 
pardoned. 

If felonious larceny, the crime which the witness in question 
admitted he had been convicted of, is an offense which involves 
his character for truth, the evidence under the authorities gen- 
erally, as well as under our own cases, was admissible. 

It is a point of no small difficulty, says Prof. Greenleaf, to 
determine precisely the crimes which do render a person in- 
competent to testify at common law. "The rule," he says, "is 
justly stated to require that 'the publicum judicium must be 
upon an offense implying such a dereliction of moral principle 
as carries with it a total disregard to the obligation of an oath.' 
But the difficulty lies, in the specification of those offenses. The 
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usual and more general enumeration is treason, felony, and the 
crimen falsi. In regard to the two former, as all treasons and 
almost all felonies were punishable with death, it was very 
natural that crimes deemed to be of so grave a character as to 
render the offender unworthy to live should be considered as 
rendering him unworthy of belief in a court of justice." 

Whether or not an offense is infamous, it seems, is to be de- 
termined by the character of the crime, and not by its punish- 
ment. 2 Elliott on Ev. § 787. 

The offense of which the witness admitted he had been con- 
victed was not only a felony, but was of that character which 
men generally are not found to commit unless when so dep aved 
as to render it extremely improbable that they will not speak 
the truth. There are some felonious offenses which do not in- 
volve the perpetrator's character for truth, but this cannot be 
said of grand larceny. There are few crimes which imply a 
greater dereliction of moral principle than stealing. Both grand 
and petit larceny rendered the perpetrator infamous at common 
law, and therefore incompetent to testify. 2 Elliott on Ev. § 
786 ; 1 Wharton on Ev. § 397, note 6 ; Taylor v. State, 62 Ala. 
164; Com. v. Keith, 8 Mete. (Mass.) 531. 

While section 3898 has removed that disability as to the wit- 
ness in question, evidence of such conviction was proper to go 
to the jury. It may be hard in many cases for a witness living 
an upright life to have his past misconduct brought before a 
jury; but there are other considerations affecting other persons 
which warrant this being done. It is not consistent with the 
interests of others, nOr the protection which is due to them from 
the state, that they should be exposed to the peril of testimony 
of persons who have been convicted of offenses which affect 
their character for truth, without pertnitting such fact to be 
brought to the attention of the jury. See Mr. Hargrave's Ju- 
dicial Arguments, vol. 2, p. 221, referred to in note 1, p. 425, 
1 Greenleaf on Ev. (Redfield's Ed.) 

It is insisted that, even if it was error to exclude the rejected 
evidence, it could not have prejudiced the plaintiff in error, be- 
cause the testimony of the witness was merely corroborative of 
the evidence of another witness whose credibility was not at- 
tacked. 

The rule invoked only applies where it appears from the 
record that the error-committed by the trial court could not and 
did not affect the verdict. Kimball & Fink v. Borden, 95 Va. 
203, 207, 28 S. E. 207, and cases cited. The evidence of the 
witness in question was in part as to whether or not the spark 
arrester of the engine that did the burning was in place. The 
evidence of the plaintiff in error tended to show that it was; 
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that of the defendants in error, that it was not. This was one 
of the material questions in the case, and it cannot be said that 
the action of the court in rejecting the evidence was harmless 
error. 

Another error assigned is to the giving of certain instructions 
offered by the defendants in error. Without discussing in de- 
tail the several objections made to these instructions, it is suffi- 
cient to say that they, together with those given at the request 
of the plaintiff in error, properly submitted the case to the 

The remaining assignment of error is to the refusal of the 
court to set aside the verdict. As the evidence upon another 
trial may be different, this assignment of error will not be 
considered. 

For improperly excluding the question and answer as to the 
former conviction of the witness Mazingo, the judgment com- 
plained of must be reversed, the verdict set aside, and the cause 
remanded for a new trial, to be had not in conflict with the 
views expressed in this opinion. 

Reversed. 

Note. 

The principal case finally establishes in this state the status of a 
witness who has been previously convicted of an infamous crime, 
that is, of such an offense as implies a dereliction cf moral principle, 
and is of such a character as men generally are not found to commit 
unless when so depraved as to render it extremely improbable that 
they will speak the truth. 

In short, though a witness who has been pardoned or punished is 
competent to testify, his credibility may nevertheless be attacked on 
this ground on cross-examination, provided the felony is one that in- 
volves his character for truth. 

Under our decisions there can be no doubt that grand larceny is an 
offense of such a character. Uhl v. Com., 6 Gratt. 706; Barbour v. 
Com., 80 Va. 287; Benton v. Com., 89 Va. .570, 16 S. E. 725. 



Meade rt al. v. Meade et al. 

Nov. 17, 1910. 

[09 S. E. 330.] 

1. Wills (§ 324*)— Probate— Jurisdiction— Jury Trial— Devisavit 
Vel Non. — Code 1904, § 2544, relating to probate of wills, provides 
that a court without summoning any party may proceed to probate 
and admit a will to record or reject the same, and within two years 
thereafter a person interested who was not a party may proceed by 
bill in equity to impeach or establish the will on which bill a trial by 
jury shall be ordered to ascertain whether any, or, if any. how much 
—4 



